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With the promotion of the science and technology, international trade and 
international investment rapidly increased, the global market of international 
derivatives instruments is blooming now. International derivatives instruments can 
avoid risk and keep value, and make profit in the venture investment, the dual 
function of the international derivatives instruments make it play the important role in 
financial market. 
The International Swaps and Derivatives Association (“ISDA”) promulgate the 
serials agreements (“ISDA” Agreement) for the relevant dealer’s reference. The ISDA 
Agreement has been widely adopted in the international financial derivatives 
transaction and almost become the sole reference of the transaction, provides a lot of 
important legal issues. I am intends to make analysis for the legal issues of netting and 
set-off based on the general introduction of ISDA Agreement. I aimed to help better 
understanding of the agreement and explicit rules of the Chinese dealer, give some 
analysis and suggestion on the current Bankruptcy Law through the method of making 
analysis of the enforceable of netting and set-off in the context of Chinese law as they 
currently stand, and hope to mitigate the legal risk of deemed as invalidation and can 
not be enforced. Because I know China has the strong demand of the international 
financial derivatives instruments.  
ISDA Agreement provides the payment netting, netting by close-out, set-off. 
Accordingly, a lot different legal jurisdiction countries give different definition and 
category of the netting and set-off involving in the bankruptcy, which some enforce 
the netting and set-off involving in the bankruptcy and some while not. The main 
disputes focus on the enforceable and efficiency of the netting by close-out. Recently, 
many financial developed countries start to establish the relevant laws and give the 
support of the netting by close-out, left the netting by close-out out of restriction of 
the Bankruptcy Law. There are a lot of problems in the current People’s Republic of 
China of Bankruptcy Law of Enterprise which become effective on 1 June, 2007 as 
follows: 1, the restriction of the term of application of creditor’s right; the creditor has 
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bankruptcy procedure; 2, the restriction of the procedure of bankruptcy; netting and 
set-off become passivity; 3, the threaten of the withdraw right of bankruptcy; the 
manager of the assets has the power to pick up the agreement and even withdraw 
some agreements in some circumstances; 4, the fighting of the public power. The 
public power sometime disturbs the successfully netting and set-out in some 
transactions. I am of the view that it is necessary to confirm the effective of netting by 
close-out according to the advanced principle and legislation factors.  
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金融衍生工具(Financial Derivative Instruments or Derivatives) (简称“金融衍
生工具”）的交易在 20 世纪 20 年代也已出现， 早的是由股票交易所引入的股
票期权交易。②为规避风险，实现保值或盈利的目的， 初的金融衍生工具——
外汇期货应运而生；表内资产表外化，逃避金融管制也是金融衍生工具产生和发




的发展中，故很难下定义。⑤国际清算银行巴塞尔委员会在其 1994 年 7 月发表的
《衍生产品风险管理准则》中将金融衍生工具定义为：“广义而言，衍生产品是
一种金融协议，其价值取决于一种或多种标的资产或指数的价值。”巴塞尔银行
规章条例和监管办法委员会(Basle Committee）在 1994 年 12 月的《对银行金融
衍生工具交易的谨慎监管》报告中，将金融衍生工具定义为：“任何价值取决于
                                                        
①  中国人民银行上海总部国际金融市场分析小组 .2006 年国际金融市场报告 . http://www.jrj.com. 
2007-03-21. 
② 李仁真. 国际金融法[M]. 武汉:武汉大学出版社, 2005. 389. 
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④ 王前锋.张卫新. 论金融衍生交易的法律性质[J]. 政法论丛, 2004, (12): 80. 
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和 1995 年的《国债期货交易暂行管理办法》予以确认。1993 年海南首次推出深
圳股价指数期货。1994 年深交所的厦海发等 6 只认股权证转配股获准上市交易。 
 2、停止整顿阶段。1994 年后，金融衍生市场日益演变为一个高投机赌博
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